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ETUC Position for a European directive on mandatory Human Rights due diligence 
and responsible business conduct (draft position) 
 
 
Key Messages 
 

 The ETUC calls for a European directive on mandatory human rights due 
diligence and responsible business conduct.  
 

 It should establish mandatory and effective due diligence mechanisms 
ing their 

supply and subcontracting chains.  
 

 The directive would constitute an important step forward to ensure the respect 

s.  
 

 A directive should empower workers to fight against violations of human rights. 

representatives in the whole due diligence process.   
 

 Effective remedies and access to justice should be available for victims, 
including trade unions. 
 

 Companies should be accountable for the impacts of their operations. Liability 
must be introduced for cases where companies fail to respect their due 
diligence obligations, without prejudice to joint and several liability 
frameworks.  

 
 
 

Introduction 
 

1. Viol

subcontracting chains. The freedom of association, the right to bargain collectively, the 
right to information, consultation and participation and to take collective actions are at 
the core of such violations. This is also the case for violations of the right to fair 
remuneration, decent working conditions and health and safety in the workplace. From 
the XPO case in the US and Spain to the Rana Plaza case , such intolerable situations 
must change. The EU must act. It must act now: there is a clear and concrete political 
responsibility to live up to the EU objectives, its attachment to the principles of liberty, 
democracy and respect for human rights as anchored in the EC Treaties and Charter 
of Fundamental Rights. 

 
2. Today, corporations operate across borders. Complex corporate structures and supply 

and subcontracting chains enable parent companies to avoid responsibility for human 
rights and violations of social and environmental standards. It is furthermore difficult to 
trace the negative social and environmental impacts of their global operations.  

 
3. The main international tools, the ILO Tripartite Declaration of Principles concerning 

Multinational Enterprises and Social Policy, the UN Guiding Principles on Business and 
Human Rights and the OECD Guidelines for Multinational Enterprises include the 
responsibility for companies to carry out due diligence within their value chain when 
doing business abroad.  However, there are no specific requirements that these 
responsibilities should be implemented by companies. 
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4. Currently there are no general, overarching and binding obligations at EU level for 

companies to comply with due diligence mechanisms for their activities and their supply 
and subcontracting chains (and other business relationships). Only very limited 
instruments encourage them to do so.  As it stands, the current legal framework does 
not prevent violations of human rights.  

 
5. The reliance on a voluntary framework to promote business respect for human rights 

has furthermore proven insufficient and ineffective for workers, society and businesses. 
National action plans on business and human rights for responsible business conduct 
which implement OECD guidelines on multinationals and OECD guidance for business 
conducts reveal the limits of the voluntary approach. This leads to a patchwork of 
measures that do not provide for legal certainty and legal predictability. It prevents 
Member States and public institutions, citizens and workers, and businesses to rely on 
a robust due diligence framework. The unbalanced and piecemeal take-up of voluntary 
schemes creates unfair competition at European and global level. The current 
framework leads to a race to the bottom in terms of human rights and environmental 
and social standards. It raises public expectation without providing the enabling 
framework for proper enforcement.  Furthermore, it provides no stable grounds for 

processes. There is a clear need to remedy the absence of legally binding obligations 
upon businesses to comply with human rights and to overcome the lack of effective 
oversight and means to properly enforce measures to be implemented by companies 
in this area.  

 
6. As a result, a large range of Member States in the EU have started to legislate. This is 

a clear signal to the European Commission to act and to act now to provide for a level 
playing field for workers and businesses in the EU. A European directive would fill this 
gap and establish a set of minimum standards across the EU though which companies 
would fulfil their obligations under the UN Guiding Principles.  

 
7. This initiative should go hand in hand with the efforts to ensure more transparency of 

business activities, including through a European business register and public country-
by-country reporting. It should provide for consistency with European industrial policy, 
eco-design legislation and environment and climate policies. Sustainable corporate 
governance should include fair taxation principles, making multinational companies pay 
taxes where profits are generated, with the view to prevent the implementation of global 
supply chains based on tax avoidance and aggressive tax planning. 

 
8. Therefore, it is necessary to introduce mandatory measures to ensure the full respect 

and enforcement of human rights, including workers and trade union rights, in 

franchise systems, at national and cross borders level, and to provide for better 
enforcement. It is also necessary to guarantee that 
social and environmental standards and contribute to positive social and environmental 
impacts. Such a step would pave the way to the achievement of the environmental and 
social objectives defined at European and global level. Finally, an ambitious European 
regulatory framework on these issues would contribute to promote a more inclusive, 
sustainable and stakeholder oriented corporate governance model, which recognises 

 gives a voice to other 
stakeholders. 

 
9. For your information, Annex I (the updated discussion paper presented at the 

September 2019 ETUC Executive Committee) includes a comprehensive overview of 
the status quo, of the international, European and national instruments and frameworks 
relevant for these matters, as well as of the political discussions at European level.  
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What the ETUC calls for  
 

10. The ETUC calls for a European directive on mandatory human rights, including workers 
and trade union rights, due diligence and responsible business conduct. It should 

activities and their business relationships, their supply and subcontracting chains.  
 

11. A European directive on due diligence would constitute an important step in ensuring 

including effective remedies, for the impacts of their operations. It would constitute an 
important step forward to ensure the respect and enforcement of human rights. It would 
empower workers to fight against violations of human rights. It would furthermore 
ensure a clearer environment for all actors of society, based on common minimum 
requirements, legal certainty and fair competition.  

 
Main ETUC demands 
 
For the European Trade Union Confederation, such a directive should include at least the 
following elements:  
 

12. Aim. The directivei should establish ambitious due diligence obligations for companies 
in line with the high social and environmental standards and objectives of the European 
Union, as well as with the aim to promote and ensure sustainable development and 
social dialogue. It should focus on effective prevention of human rights violations and 
negative impacts of business operations, including global operations of companies 
established or operating in the EU, and on effective controls, sanctions and remedies. 
The directive should build upon and include the most ambitious elements of the 
different international instruments and standards, as well as effective solutions 
developed in EU legislative instruments and national frameworks.ii The duty of the 
company to carry out due diligence should include all its operations and the activities it 
is linked with through its business relationships, including its subcontracting and supply 

 
 

13. Legal basis. A combination of different legal bases should be considered for the 
directive, which should include Article 153(1)(e) TFEU (information and consultation of 
workers).iii Social partners should be fully involved in the preparation of the initiative, in 
accordance with Article 154 TFEU.  

 
14. To whom should the directive apply? The personal scope of the directive should be 

based on a large range of relevant international instruments. It includes the United 
Nations Guiding Principles on Business and Human Rights (UNGP), the OECD 
Guidelines for Multinational Enterprises (OECD Guidelines), as well as the ILO 
Tripartite Declaration of Principles concerning Multinational Enterprises and Social 
Policy (ILO Tripartite Declaration) and the Council of Europe Committee of Ministers 
Recommendation on Human Rights and Business.iv They all apply to businesses 
including multinationals, independently of their sizes, active in any sector. Limitations 
in the scope of the EU directive could, if they were implemented, exclude from the 
application of the directive many companies whose operations have significant actual 
or potential impacts in the areas covered by due diligence obligations. For these 
reasons, the personal scope of the directive should cover all companies, including 
SMEs, as well as public sector organisations, which are established (seat, 
headquarters or principal place of business) or active in the European Union, 
regardless of their legal formsv.  
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15. What should due diligence cover?  
 
a) The material scope of the directive should guarantee a broad coverage of the 

international instruments such as the International Bill of Human Rights and ILO 
Conventions, as well as the European Convention on Human Rights and European 
Social Charter. It should further build on the EU Treaties and the Charter of 
Fundamental Rights of the EU as well as national instruments and legislation in the 
area of human rights.vi This includes, amongst others, freedom of association and 
the right to collective bargaining and collective action, information, consultation and 
board-level representation rights, decent working conditions, occupational health 
and safety, fair wages, social sec   

 
b) In any event, the level of protection of human rights should by no means be lower 

than the one provided for by international and European primary and secondary 
law, higher national standards and norms and collective agreements.  The due 
diligence obligations should cover actual and potential impacts in this area. They 
should also cover social and environmental impacts, including on the basis of the 
UN development goals and the Paris environmental agreement, as well as anti-
corruption, corporate governance and tax matters.vii The added value of a EU due 
diligence act would constitute in an anticipative approach to prevent the occurrence 
of any harm. It would further bring trade unions and workers in the forefront to shape 
a cultural and behavioural change in business activities based on sustainability, 
stakeholder involvement, proactive ex-ante assessments and preventive actions. 

 
16. Due diligence process. According to the UNGP, OECD Guidelines and ILO Tripartite 

Declaration 
mitigate and account for how they address their actual or potential adverse impacts. 
Building upon those instruments, mandatory due diligence should include assessing 
and identif
order to cease and prevent negative impacts, tracking the implementation and the 

viii Building on these 
instruments, the ETUC is of the opinion that a EU mandatory framework should include 
a set of obligations, in particular:ix  

 
a) Companies should map, identify and assess actual and potential adverse impacts 

of their operations  including both their activities and their business relationships, 
their purchasing practices (in particular along the whole supply and subcontracting 
chains)  on the above-mentioned areas. The assessment should take into 
consideration the protection of workers as well as all the areas of business activities 
and be based on an evaluation of at least the sectoral, geographic, product, service 
and enterprise-based risk factors.  
 

b) Companies should act upon the findings. They should cease any operations, 
including in their business relationships, which are causing or contributing to 
adverse impacts that cannot be prevented. Companies should develop, publish and 
implement a due diligence plan to prevent any potential risks and the materialisation 
of negative impacts or violation of human rights in their activities and business 
relationships (in their whole supply and subcontracting chains) but also to ensure 
proper monitoring and control. The plan should include concrete actions and follow-
ups with specific objectives and timetables. It should provide for procedures to 
regularly assess the situation of companies whose operations are linked with the 
main company because of its business relationship. The directive should contain 
provisions that encourages high-
liability, for addressing the identified actual and potential violations and negative 
impacts through the due diligence plan. Companies should ensure adequate 
budget allocations and oversight to guarantee the implementation of the plan and 
the respect and enforcement of their obligations. 
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c) The directive should require companies to verify effective and transparent tracking 

and monitoring of the implementation of their due diligence plans. Such verification 
should be based on qualitative and quantitative indicators and internal and external 
feedbacks. Companies should provide an assessment of the effectiveness of the 
due diligence plans, including their implementation, the actions undertaken and any 
negative impacts which have materialised, and periodically review them based on 
the findings.  This assessment should be provided to the public authority 

oversight of the quality of the assessment.  
 

d) Due diligence plans should include the establishment of an early alert mechanism 
to collect reporting of existing and potential human rights and social and 
environmental standards violations and negative impacts about the 
abovementioned matters, as well as for any violation of the due diligence 
obligations and plan.x  

 
e) The directive should require companies to publish an annual, specific and 

comprehensive public report on the verifiable progress of their due diligence plans 
and obligations, on the actions undertaken about both their operations and 
business relationships and on any violations or negative impacts which have 
materialised. The reports should provide enough information to evaluate the 

s and actions compared to the actual and potential 
negative impacts of their operations. The extent of reporting should be 

corresponding due diligence processes. In designing the reporting framework, the 
directive should pay due consideration to the existing legal framework for the 
reporting of non-financial information, which should be revised  according to long-
standing trade union demands. 

 
f) The directive should also require companies to embed responsible and sustainable 

business conduct principles and considerations into their management systems 
and their business models, including in their business relationships (e.g. in their 
purchasing practices).xi  

 
17.  The international instruments mentioned 

above recognise the necessary role that trade unions, workers and  their legitimate 

diligence initiatives.xii The directive should fully recognise the role of workers as the 
most central actors in companies.xiii Without prejudice to existing information, 
consultation and participation  legislation, but building on strong collective rights of 
workers, the directive should include the following elements:  

 
a) The right for trade unions at the relevant level, as defined by trade unions, to negotiate 

with the company the due diligence process that should be introduced.  
 

b) 
guaranteed in an effective manner and at an early stage in the identification of the 
actual and potential adverse impacts, as well as in the elaboration of the due diligence 
plan, in its implementation and enforcement, its periodic assessment and review.  

 
c) An early alert mechanism should be developed and managed in partnership with the 

trade union organisations in the companies concerned.  
 

d) 
regarding the definition of the due diligence plan and its implementation, at national, 
European and global level, including through the involvement of the European Works 
Councils. The information should be timely and sufficient to support the active and 
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efficient involvement in the process. Work
should be fully involved as well in the different steps of the due diligence process.  
 

e) 
companies in the supply and subcontracting chains are also involved in the 
identification and assessment of the actual and potential negative impacts, in the 
definition and implementation of the due diligence plan and in the early alert 
mechanism. It is imperative that the directive provides trade unions with the resources 
and capacity to intervene and act on all stages of the process.  

 
f) Social dialogue practices, and trade union rights, notably the right to organise, to 

bargain collectively and the right to strike, must be protected and enforced also in the 
supply chain or subcontracting chains, including for non-standard employment 
relations.  

 
18. Business relationships, including supply and subcontracting chains. 

operations may be linked with negative impacts or violations of human rights and social 

ing chain. 
For this reason, the UNGDP, the OECD Guidelines and the ILO Tripartite Declaration 

including supply and subcontracting chains.xiv Due diligence requirements should 
t
own activities, the operations of their subsidiaries and controlled undertakings, and 
their business relationships, including their whole supply and subcontracting chains, 
franchise and contract management. They should cover operations, actual and 
potential impacts and violations both within and outside the EU. Limiting the application 
of the due diligence to the operations of entities with which companies have an 
established business relationship or over which they have a certain degree of control, 
would be counterproductive and incentive companies not to engage with and to 
distance themselves from their business partners and suppliers, in order to avoid due 
diligence obligations. It would also further encourage short term precarious business 
relationship, with very negative consequences on workers.  

 
19. Public monitoring. Member states should ensure that one or more national public 

authorities (including for example labour inspectorate or health and safety inspectorate) 

directive. The authority shall have the necessary resources and expertise to carry out 
controls, also ex officio and checks based on risk assessments, information received 
from whistle-blowers and complaints. It should work in close cooperation with and 
ensure the active participation of social partners.  The European Labour Authority shall 
facilitate and enhance cooperation between the member states when it comes to the 
enforcement of due diligence. OECD contact points should play a role as well in case 
companies do not respect their obligations.  
In addition, in sectors of high human risk violation, industry-specific solutions could be 
developed in cooperation with trade unions.  

 
20. Sanctions. The directive should establish proportionate, effective and dissuasive 

sanctions for any violations by companies of their obligations. Sanctions should include 
exclusion from public procurement and public funding, as well as financial sanctions in 

companies to comply with the obligations and to prevent negative impacts of their 
activities. This should further contribute to the upwards convergence of the approach 

States should introduce positive incentives to promote an ambitious approach by 
companies towards sustainable economic operations, including in their supply and 
subcontracting chains.  
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21. Access to justice and liability. In case of violations of human rights and social and 

operations, effective remedies should be available for victims, including trade unions 
and other interested third parties. Considering the challenges and obstacles that 

operations take place,xv the possibility of access to justice in the Member State where 
the company is established (or where it is conducts business activities) should be 
ensured. It should therefore be possible to submit claims against companies which are 
established or conduct activities or have otherwise a link with a Member State in that 

duty of vigilance law of 27 March 2017.xvi A specific liability framework, including  
where appropriate depending on the legal system and the violation  criminal liability, 
must be introduced for cases where companies fail to respect their due diligence 
obligations to their fullest extent and human rights, social and environmental standards 
violations or 

obligations and the link with the damages occurred shall rest with the company and not 
with the victims. xvii Measures to facilitate access to justice for victims should include 
appropriate support schemes.  Interim proceedings should allow the halting of 
operations violating human rights, social and environmental standards.   

 
22. Relationship with other instruments regulating business liability. In any case the 

directive shall not impact on other subcontracting and supply chain liability frameworks 
established at national, European and international level (e.g. joint and several liability 

and fully absolve them from liability for causing or contributing to human 
[and other impacts].xviii 
complementary duties. The directive shall carefully maintain this distinction and clarify 
that companies shall not be able to escape liability established in other legal 
instruments by arguing that they have respected the due diligence obligations defined 
in the directive. In addition, the efforts to establish a directive on due diligence should 
not undermine trade union initiatives to strengthen the liability of main companies in 
subcontracting chains and should be accompanied by renewed initiatives in this area, 
including by deleting the due diligence exception from the subcontracting liability 
framework in the Enforcement Directive. 

 
23. Important clauses. The directive should include a non-regression clause, a most 

favourable clause as well as a review clause. The requirements of a new EU directive 
should also apply to existing voluntary due diligence tools, which should be adapted 
where necessary. 

 
24. Trade. Due diligence requirements together with the ratification of ILO conventions 

should act as a precondition to trade and investment agreements negotiated by the EU. 
Due diligence requirements should go in parallel with introducing binding and 
enforceable labour clauses in EU trade agreements.xix Enforceable labour clauses 
based on complaint and effective economic consequences mechanisms that can be 
triggered by trade unions in case of violation of ILO standards by states must be 
introduced in every trade deal and investment agreement negotiated by the EU  
Furthermore, through enforceable labour clauses, trade unions and other stakeholders 
should have effective remedies to address violations, both by multinational companies 
and by the states.  Multinationals should only be able to benefit from the coverage of 
trade and investment agreements, if they demonstrate an effective commitment to the 

the EU should be available to companies from third countries only in case they apply 
due diligence requirements comparable to those established in a directive.  This should 
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lead to guaranteeing labour protections with a zero-tolerance approach to violation of 
workers and trade unions rightsxx. 

 
25. Due diligence should not be considered as an alternative to stronger social clauses. 

The efforts to ensure the respect by states of ratified ILO Conventions in law and 
practice must be renewed and based on stronger enforcement mechanisms in trade 
treaties.  

 
26. UN Treaty on Business and Human Rights. The ETUC reiterates its strong 

commitment to engage, in cooperation with the International Trade Union 
Confederation (ITUC), to push for the adoption and the ratification of the UN Treaty on 
Business and Human Rights.  

 
 
Trade union initiatives - next steps 
 

27. European and national developments have opened a window of opportunity for a 
European directive on mandatory human rights due diligence and responsible business 
conduct. This should incentivize the European Commission to act.xxi The resistance 
seems however significant.  

 
28. The ETUC will inform and work with the European institutions to call for a directive 

including the abovementioned characteristics. In particular:  
 

29. The ETUC will liaise with the European Commission to push for a proposal for a 
directive and to ensure the appropriate involvement and consultation of social partners 
in its definition, requesting for our objectives to be included in such a proposal;  

 
30. The ETUC will work with the European Parliament in order to ensure support for our 

demands;  
 

31. The ETUC will also contact Member States, addressing the Permanent 
Representations, and the EU Council Presidencies, with the active involvement and 
support of affiliates. 

 
32. While maintaining our approach and objective, as well as our specific role in the EU 

legislative process, some joint initiatives with NGOs and other organisations might also 
be organised  where useful  to push for a legislative proposal.xxii  

 
33. Affiliated unions are requested to support the achievement of the objectives by actively 

promoting them among their members and by supporting the actions of the ETUC. 
National trade unions are requested to engage and put the case for a directive on due 
diligence before their governments, parliaments and all institutional instances which 
can play a role in promoting the initiative.
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ANNEX 
 
Updated and revised ETUC discussion paper on Due diligence, 
focusing on Human Rights and responsible business conduct  
 

1. This discussion paper aims at highlighting the importance of the introduction of 
European binding legislation on due diligence, focussing on human rights and 
responsible business conduct covering also the supply chain. It provides inter 
alia the background and reasons for the discussion and gives an overview of the 
current insufficient status quo, which does not guarantee the protection of human 
rights and sustainable economic activities. It also puts forward some of the key 
elements that a binding legislative initiative should address as well as the main 
issues which should be further discussed internally.  
 

2. This discussion paper will be the basis of in-depth discussions in the relevant 
ETUC permanent committees in the coming months. These discussions will lead 
to an ETUC position to be adopted by the Executive Committee possibly in 
December 2019. The ETUC position will come timely to participate to the 
forthcoming Commission initiative on due diligence and the related initiatives of 
the EU Council presidencies. 

 
Introduction  

3. In its Action Programme 2019-2023, the ETUC has stated that it will push for 
the adoption of an EU directive on human rights (including labour rights) due 
diligence. According to the Action Programme the directive should oblige parent 
corporations to identify and act upon actual and potential human rights risks or 
violation, including workers and trade union rights and environment standards in 
their operations, subsidiaries and chain of subcontractors, including outside the 
European Union.(1) The Action Programme also included full support for the 
legally binding treaty on multinational companies and human rights currently 
under negotiation within the UN.(2) 
 

4. In 2019, the European Commission (Directorate General Justice and 
Consumers) commissioned  the British Institute of International and Comparative 
Law (BIICL) to carry out an external study on due diligence requirements 
through the supply chain.(3) The ETUC was not invited to provide inputs in the 
framework of this study but has requested and obtained to be interviewed, 
providing comments along the lines defined in the Action Programme. The study 
commissioned by the European Commission could be the basis for a proposal by 
the European Commission for a (non) legislative initiative on due diligence in 
supply chains. For this reason, it is important to start a discussion within the 
European trade union movement to define the position of the ETUC on the 
different aspects of a possible initiative. Such a discussion should also include 
contacts and exchanges of views with the ITUC and TUAC.  

 
5. In the meantime, the European Commission (DG FISMA) is also carrying out a 

Fitness Check on the EU framework for public reporting by companies.(4) The 
Commission will report on the overall assessment in a Commission Staff Working 
Document in 2019. Discussions connected with sustainable finance and the 
promotion of ESG consideration are ongoing also in the framework of the 
legislative initiatives connected with the Action Plan on Sustainable Finance.(5)  

 
 
 
 

mailto:etuc@etuc.org
http://www.etuc.org
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The need for a European binding legislative initiative on due diligence 

Why we need to act  The status quo does not deliver  
 

6. Today, corporations operate across borders with few obstacles. Complex 
corporate structures and supply and subcontracting chains make it difficult to 
attribute responsibility to parent companies for human rights violations as well as 
for negative social and environmental impacts in their global operations. 

 
7. Despite the UN Guiding Principles on Business and Human Rights, currently 

there are no obligations at EU level for companies to apply due diligence 
mechanisms for their supply chains  except for very particular sectorial 
situations (e.g. conflict minerals). The current situation is characterized by a 
patchwork of different and diverging (voluntary) frameworks and by the absence 
of judicial or quasi-judicial bodies that can interpret and monitor the relevant 
international instruments in this area.  

 
8. This means that, where there are no legal requirements at national level (i.e. in 

most cases), companies can choose whether to introduce due diligence 
instruments and processes or not.(6) The reliance on a voluntary approach to 
promote business respect for human rights has proven insufficient. The current 
situation without a binding regulatory framework does not incentivize 
multinationals to adopt a due diligence approach: the establishment of effective 
preventative mechanisms by companies to avoid human rights violations and 
negative impacts in their operations (including in their supply chain) is not 
widespread nor based on effective and comparable processes. There is no real 
culture of compliance and the voluntary nature of CSR initiatives leaves too much 
freedom to MNs to choose what suits them best independently of what society, 
workers and the environment require. Furthermore, companies take advantage 
of different legislation within the EU Member States by forum shopping.  

 
9. 

with the relevant sanctions) and liability and ensuring access to justice for victims 
of corporate malpractice has furthermore produced accountability gaps. Victims 

often left without adequate remedies and companies are not made accountable 
for human rights violations and negative impacts in their activities.  

 
10. The current situation is insufficient and unacceptable, since violations of human 

bargain collectively and information, consultation and participation rights,  

subcontracting chains (just to mention few recent cases: child labour in mobile 
(7), anti-trade union campaign by Volkswagen(8), 

Total in Uganda destroying land and livelihood when building a pipeline,(9) 
supermarkets denounced by Oxfam for their inaction in terms of the rights of 
workers, women or small suppliers in their supply chains)(10). 

 
11. The current situation is also negative for businesses and for investors. The 

absence of legal certainty and clarity is a first significant disadvantage. 
Furthermore, the diverging rules and frameworks create a fragmented situation 
in the internal market which makes compliance for companies more complex and 
difficult. The status quo is characterized by unfair competition between 
companies (especially to the detriment of SMEs) without the necessary level 
playing field. Finally, companies with a business strategy based on sustainability 
and a fair and transparent relationship with their stakeholders have better results 
in the long term: an ambitious regulatory framework at European level on due 
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diligence would contribute to more sustainable business activities and better 
long-term economic performances. Also, for investors the absence of 
comparable due diligence processes (and of reporting on such processes and 
their implementation) is highly problematic. In addition to the same problems 
other businesses face, it is difficult for them to evaluate and to compare 

make investment decisions. For these reasons, despite the position of the 

binding measures), a growing number of companies and investors support the 
establishment of a due diligence regulatory framework at European level.(11)  

 
A European binding legislative initiative  
 

12. Against this negative status quo, a European legally binding instrument would 
provide for the necessary upwards convergence of respect of human rights and 
social and environmental standards, leading to sustainable business conduct and 
strengthening compliance culture. A European legislative initiative establishing 

chains is necessary to ensure that comparable and effective processes are 

sustainable approach in the areas of human rights, environmental and social 
impacts, anti-corruption, tax and corporate governance matters. A European 
legislative initiative on due diligence would constitute an important step in 

ies are more sustainable and in establishing 
accountability for the impact of their operations. It would furthermore ensure a 
better environment for businesses and investors, based on harmonised rules, 
legal certainty and fair competition.  

 
13. Effective prevention should be key to an EU initiative on due diligence. Building 

upon the UN Guiding Principles and the OECD Guidelines, due diligence should 

(12) The 
actual and potential negative impacts refer to the impacts with which companies 

es, controlled undertakings, supply and 
subcontracting chains).(13)  

 
14. A European legally binding instrument on due diligence would furthermore 

contribute to promote a corporate governance model which does not focus on 
sed on the interests of all stakeholders and 

on the sustainability of economic activities.  
 

15. Such a binding instrument could furthermore have a positive impact on EU trade 
policy. Due diligence requirements should then be incorporated in every trade 
deal negotiated by the EU, to ensure that trade partners commit to the respect of 

nd that trade unions and other stakeholders have effective 
remedies to address violations, both by multinational companies and by the 
states (through trade sanctions for instance). This would represent an important 
step forward towards a more socially oriented trade agenda.   
 

Setting the scene 
 

16. A possible EU binding legislative initiative on human rights due diligence through 
the supply chain would build upon international instruments and standards, other 
EU legislative instruments and national (legal) frameworks.  

17. Several international instruments 
chains and provide for definition of due diligence obligations and mechanisms.  
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18. The UN are dealing with this problem at different levels. In interpreting the legally 

binding International Covenant on Economic, Social and Cultural Rights the 
respective Committee on Economic, Social and Cultural Rights has adopted its 

General comment No. 24 (2017) on State obligations under the 
International Covenant on Economic, Social and Cultural Rights in the context of 

.(14)  
 

19. In relation to non-binding instruments the UN Guiding Principles on Business and 
Human Rights of 2011 constitute a first important instrument in this area. Inter 
alia, it clarifies that the responsibility to respect human rights requires that 
business enterprises seek to prevent adverse human rights impacts also in the 
context of their business relationships. Companies should inter alia 
human rights due diligence process to identify, prevent, mitigate and account for 

remediation of any adverse human rights impacts they cause or to which they 
(15) The UN Global Compact defines ten principles which responsible 

companies should comply with (inter alia 
the protection of internationally proclaimed human rights; and make sure that they 

(16)  
 

20. The ILO has engaged with labour issues in supply chains through a number of 
initiatives. The 2011 Tripartite Declaration of Principles concerning Multinational 
Enterprises and Social Policy is particularly important. The MNE Declaration is 
the only global instrument in this area that was elaborated and adopted by 
governments, employers and workers from around the world. With regard to due 

including multinational enterprises, should carry out due diligence to identify, 
prevent, mitigate and account for how they address their actual and potential 
adverse impacts that relate to internationally recognized human rights, 
understood, at a minimum, as those expressed in the International Bill of Human 
Rights and the principles concerning fundamental rights set out in the ILO 

(17) The MNE 
Declaration is Inter alia based on the Declaration of Philadelphia (1944)(18) and 
backed by the Declaration on Social Justice for a Fair Globalization (2008)(19) and 
most recently by ILO Centenary Declaration (2019)(20) referring to globalization. 

 
21. Concerning more specifically supply chains, the 2016 ILO Resolution concerning 

decent work in global supply chains also refers to the obligation for companies to 

governments in supporting (and requiring, where necessary) companies to 
implement due diligence processes within their supply chains.(21) 

 
22. Also the Council of Europe has been active on the issue of due diligence 

requirements, in particular with the Committee of Ministers Recommendation on 
Human Rights and Business of 2016.(22) Building on the 2011 UN Guiding 
Principles, the Recommendation provides more specific guidance to assist 
member States in preventing and remedying human rights violations by business 
enterprises and also insists on measures to induce business to respect human 
rights (including particular additional measures to protect workers).(23) (24) 

 
23. The OECD Guidelines for Multinational Enterprises include a definition of 

due diligence process should be based. The Guidelines also require participating 

submitted where a company is in breach of the Guidelines.(25) The OECD has 
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been very active on due diligence, publishing several guidance manuals, 
including the 2018 Due diligence Guidance for responsible business conduct.(26)  

 
24. At European Union level, the European non-financial reporting directive requires 

large public interest companies to report on their impacts and risks of their 
activities with regard to human rights, environmental, social, labour and anti-
corruption matters, as well as their policies to reduce those risks, including due 
diligence processes.(27) This directive is being reviewed by the Commission in the 
framework of the Fitness Check on Corporate Reporting. The ETUC has been 
calling for a revision of the directive to enlarge the scope, strengthen the reporting 
requirements, eliminating the comply or explain approach, and ensuring that the 
reporting is based on detailed and comparable international reporting systems 
developed with stakeholder participation. Sectoral European pieces of legislation 
have already established due diligence requirements in the supply chain with 
regard to specific sectors, for example the Timber Regulation and the Conflict 
Mineral Regulation.(28)  

 
25. Initiatives have been developed and discussions have been ongoing at national 

level as well in recent years. The most important and ambitious one is the French 
corporate duty of vigilance law of 27 March 2017, which establishes an obligation 
for large companies (which employ at least 5.000 workers in France or 10.000 in 
France and abroad) to establish, implement and publish a vigilance plan to 
identify and prevent human rights and environmental impacts resulting from their 
activities, from the activities of the companies they control directly or indirectly 
and from the activities of subcontractors and suppliers with which they maintain 

when harm occurs, companies can be held liable and will have to compensate 
for the harm that would have been avoided were the obligations properly fulfilled. 
The French legislation constitutes an important reference and source of 
inspiration. Similar legislation is currently considered in different European 

In 2016, the UK adopted the Transparency in Supply Chain Clause of the Modern 
Slavery Act, which requires companies to report on the measures they undertake 
to prevent slavery or human rights trafficking in their supply chains. In the area of 
the fight against child labour, the Netherlands has adopted the Child Labour Due 
Diligence Bill in 2019. Also, the principle of equitable assessment contained in 
the Hungarian labour code constitutes an interesting example to enlarge the main 

 
 
Discussions at EU level 

26. Discussions at European level on the possibility to establish a European directive 
to introduce due diligence obligations for companies with regard to human rights 
and social and environmental impacts in their supply chains have been ongoing 
for quite some time.  
 

27. The European Parliament adopted different resolutions calling for the adoption 
(29) 

In the European Parliament an informal working group on Responsible Business 
Conduct was also formed in the last term. It promoted before the European 
elections a Pledge on Business and Human Rights which was signed by more 
than 50 EP candidates.(30) The working group has also developed a Shadow EU 
Action Plan on Business and Human Rights. This plan includes inter alia the 
o
rights due diligence regarding their operations, investments, business 

(31)  
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28. Also, the Council of the European Union has taken a position on the need to 
ensure respect of human rights in business operations and to strengthen the 
implementation of due diligence mechanisms. The EU Council conclusions on 
Responsible Global Value Chains 
enhance the implementation of due diligence and to foster dialogue and 
cooperation amongst all relevant public and private stakeholders, in order to 
achieve a global level playing field and to implement policy measures aimed at 
promoting e.g. human rights due diligence at company l

(32) The EU Council conclusions on Business and Human 
Rights 
rights and its embedding in corporate operations and value and supply chains is 

conclusions stress the importance of ensuring access to remedy for victims and 
encourages the Commission to enhance the implementation of due diligence.(33)  

 
29. The  recent work on business 

and human rights includes inter alia the 2015 information Report on Corporate 
social and societal responsibility as a lever for action in the EU's partnership 
agreements (trade, investment and cooperation/development) and the 2016 
Opinion on Decent work in global supply chains.(34)  

 
30. In 2016, eight national parliaments (France, UK, Italy, Estonia, Lithuania, 

Slovakia, Portugal and the Netherlands) launched a Green Card Initiative to call 
on the European Commission to move towards mandatory human rights due 
diligence at European level, following on the example of the French law.  
 

31. A network of NGOs and civil society organisations is strongly advocating for 
the introduction of European legislation establishing mandatory due diligence 

(35)  
 

32. During the hearing in the European Parliament of Commissioner designate 
for Justice Didier Reynders, several questions on the need to introduce a 
binding legal framework on due diligence were raised. The Commissioner 
designate did not engage to put forward a proposal, but recognised that voluntary 

a real change in company law to ask more obligations about the social interest of 

supp

impact, the proportionate nature of any measure and the possible effect on the 
level playing field for our industries. But these ideas deserve further exploration 

 (36) 
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